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DEPARTMENT  OF  ENERGY 
10  CFR  Part  212 
[Docket  No.  ERA-R-79-32A] 

Mandatory  Petroleum  Price 
Regulations:  Adjustment  to  Fixed 
Cents  per  Gallon  Markup  for  Retailer 
Sales  of  Gasoline 

agency:  Economic  Regulatory 
Administration,  Department  of  Energy. 
action:  Final  rule. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  hereby  announces  that, 
effective  December  15, 1979,  the  fixed 
cents  per  gallon  markup  limitation  for 
gasoline  retailers  will  be  increased  to 
16.1  cents  to  reflect  retailers’  cost 
increases  due  to  inflation. 

EFFECTIVE  DATE:  December  15, 1979. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Webb  (Office  of  Public  Information], 
Economic  Regulatory  Administration, 

Room  B-110,  2000  M  Street  NW.. 
Washington,  D.C.  20461,  (202)  634-2170 
Ed  Mampe  or  Chuck  Boehl  (Office  of 
Regulations  and  Emergency  Planning), 
Economic  Regulatory  Administration, 

Room  2134.  2000  M  Street  NW., 

Washington.  D  C.  20461,  (202)  254-7200 
William  M.  Lee  (Office  of  General  Counsel), 
Department  of  Energy,  Room  6A-127, 1000 
Independence  Avenue  SW.,  Washington, 
D.C.  20585.  (202)  252-6754 
SUPPLEMENTARY  INFORMATION: 

I.  Adjustment  Adopted. 

II.  Other  Matters. 

I.  Adjustment  Adopted 

On  July  15, 1979,  we  amended  §  212.93 
to  provide  that  gasoline  retailers  may 
charge  for  each  type  and  grade  of 
gasoline  a  price  equal  to  their 
acquisition  cost  plus  applicable  taxes, 
plus  a  markup  of  15.4  cents  per  gallon 
(44  FR  42541,  July  19. 1979).  The 
amended  regulation  also  provides  that, 
beginning  December  15. 1979.  we  will 
adjust  the  per  gallon  markup  on  a  semi¬ 
annual  basis  to  reflect  increased  costs 
due  to  inflation. 

We  obtained  the  15.4  cents  per  gallon 
markup  by  applying  a  standard  measure 
of  inflation  to  the  average  national  retail 
margin  (7.5  cents  per  gallon)  and  the 
maximum  permitted  pass-through  of 
increased  non-product  costs  (3  cents  per 
gallon)  for  gasoline  in  the  first  quarter  of 
1974.  The  standard  measure  was  derived 
from  the  first  revision  of  the  GNP 
deflator  for  the  first  quarter  of  1979,  as 
adjusted  by  the  projected  rate  of 
inflation  for  the  second  quarter. 

We  have  calculated  the  adjusted 
markup  in  the  same  manner,  except  that 
the  standard  measure  of  inflation  w’as 
derived  from  the  first  revision  of  the 


GNP  deflator  for  the  third  quarter  of 
1979,  as  adjusted  by  the  projected  rate 
of  inflation  for  the  fourth  quarter.  Our 
calculations  yield  a  retail  margin  of  16.1 
cents  per  gallon  which  we  are  hereby 
adopting  as  the  fixed  cents  per  gallon 
markup  for  gasoline  retailers,  effective 
December  15, 1979. 

In  light  of  our  action  with  respect  to 
independent  gasoline  retailers,  in  which 
we  adopted  the  fixed  cents  per  gallon 
markup  for  retailer  sales  of  gasoline,  we 
also  placed  a  limitation  on  the  price 
which  refiners  and  reseller-retailers  can 
charge  in  retail  sales  of  gasoline  (44  FR 
45352,  August  1, 1979).  This  rule 
provides  that  refiners  and  reseller- 
retailers  may  not  charge  a  price  in  retail 
sales  of  gasoline  which  exceeds  a  firm's 
most  recent  dealer  tank  wagon  price  to 
the  nearest  independent  retailer,  plus 
applicable  taxes,  plus  15.4  cents  per 
gallon.  In  order  to  preserve  the  same 
relationship  between  independent 
retailers  and  other  sellers  of  gasoline  at 
the  retail  level  and  to  account  for  the 
effects  of  inflation  on  the  costs  of  these 
other  sellers,  we  are  amending  the 
provisions  which  establish  this 
limitation  to  provide  a  corresponding 
increase  from  15.4  cents  per  gallon  to 
16.1  cents  per  gallon.  In  addition,  we  are 
making  conforming  amendments  to 
these  provisions  to  clarify  that  we  will 
adjust  this  limitation  semi-annually  on 
the  same  basis  as  is  provided  for 
independent  retailers. 

n.  Other  Matters 

Under  section  501(e)  of  the 
Department  of  Energy  Organization  Act 
(DOE  Act)  we  are  not  bound  by  the  prior 
notice  and  hearing  requirements  of 
subsections  (b)-(d)  with  respect  to  a  rule 
upon  our  determination  that  no 
substantial  issue  of  law  or  fact  exists 
and  that  the  rule  is  unlikely  to  have  a 
substantial  impact  on  the  Nation’s 
economy  or  large  numbers  of  individuals 
or  businesses.  Where  no  such 
substantial  issue  or  impact  is  foreseen, 
the  proposed  rule  may  be  promulgated 
in  accordance  with  section  553  of  the 
Administrative  Procedure  Act  (APA). 

We  have  made  such  a  determination 
with  respect  to  our  action  concerning 
the  markup  for  gasoline  retailers  since 
this  action  is  purely  ministerial  in 
nature.  Section  212.93(a](2]  requires  us 
to  adjust  the  markup  on  a  semi-annual 
basis,  beginning  December  15, 1979,  and 
further  requires  us  to  base  this 
adjustment  on  the  latest  revision  of  the 
GNP  deflator. 

Section  555(b)  of  the  APA  provides 
that  the  notice  requirements  contained 
therein  are  inapplicable  when  the 
agency  for  good  cause  finds  that  notice 
and  public  procedure  on  a  rule  is 


impracticable,  unnecessary  or  contrary 
to  the  public  interest.  We  find  that  the 
notice  and  public  procedures  of  section 
553(b]  are  unnecessary  in  this  case, 
given  the  nature  of  our  action,  as 
described  above. 

Subsection  (d)(1)  of  section  553  of  the 
APA  provides  that  the  required 
publication  of  a  rule  be  made  at  least  30 
days  before  the  effective  date  of  the  rule 
unless  the  rule  relieves  a  restriction.  Our 
action  relieves  a  price  restriction  and 
therefore  fits  the  exemption  in  section 
553(d)(1). 

Executive  Order  12044  (43  FR  12661, 
March  23, 1978)  requires  a  public 
comment  period  of  sixty  days  and  the 
preparation  of  a  regulatory  analysis.  In 
view  of  the  ministerial  nature  of  today’s 
action,  we  have  determined  that  the 
requirements  of  the  Executive  Order  are 
not  applicable  to  today’s  final  rule. 

(Emergency  Petroleum  Allocation  Act  of  1973, 
15  U.S.C.  §  751  et  seq..  Pub.  L.  93-159.  as 
amended.  Pub.  L.  93-511,  Pub.  L  94-99,  Pub. 

L.  94-133,  Pub.  L.  94-163,  and  Pub.  L.  94-385; 
Federal  Energy  Administration  Act  of  1974, 

15  U.S.C.  §  787  et  seq..  Pub.  L  93-275,  as 
amended,  Pub.  L.  94-332,  Pub.  L.  94-385,  Pub. 
L  95-70,  and  Pub.  L.  95-91;  Energy  Policy  and 
Conservation  Act,  42  U.S.C.  §  6201  et  seq., 
Pub.  L.  94-163,  as  amended.  Pub.  L.  94-385, 
Pub.  L.  95-70,  Pub.  L.  95-619,  and  Pub.  L.  96- 
30;  Department  of  Energy  Organization  Act, 

42  U.S.C.  §  7101  et  seq..  Pub.  L.  95-91,  Pub.  L. 
95-509,  Pub.  L  95-619,  Pub.  L.  95-620,  and 
Pub.  L  95-621;  E.0. 11790,  39  FR  23185;  E.O. 
12009, 42  FR  46267] 

In  consideration  of  the  foregoing.  Part 
212  of  Chapter  II  of  Title  10  of  the  Code 
of  Federal  Regulations  is  amended  as 
set  forth  below,  effective  December  15, 
1979. 

Issued  in  Washington,  D.C.,  December  10, 
1979. 

Douglas  G.  Robinson, 

Acting  Administrator,  Economic  Regulatory 
Administration. 

1.  Section  212.83(c](l)(i)  is  revised  to 
read  as  follows: 

§  212.83  Price  rule. 

*  *  *  «  ♦ 

(c)  *  *  * 

(1)  *  *  * 

(i)  *  *  * 

(C)  Notwithstanding  any  other 
provision  of  this  Subpart,  a  refiner 
which  sells  gasoline  to  independent 
retailers  at  dealer  tank  wagon  prices, 
may  not  charge  a  price  in  retail  sales  of 
gasoline  at  a  retail  outlet  which  exceeds 
the  refiner’s  most  recent  dealer  tank 
wagon  price  to  the  nearest  independent 
retailer  to  that  retail  outlet,  plus  16.1 
cents  per  gallon,  plus  tax  cost  as  defined 
in  §  212.92.  Beginning  December  15, 

1979,  DOE  shall  adjust  semi-annually 
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the  Hxed  cents  per  gallon  amount  to 
reflect  the  GNP  deflator. 
***** 

2.  Section  212.93  is  amended  by 
revising  paragraphs  (a)(2)  and  (a)(4)  to 
read  as  follows: 

§  212.93  Price  rule. 

(a)  *  *  ‘ 

(2)  With  respect  to  sales  of  gasoline 
by  retailers,  a  retailer  may  not  charge  a 
price  in  a  sale  of  any  type  or  grade  of 
gasoline  which  exceeds  the  most  recent 
acquisition  cost,  plust  16.1  cents  per 
gallon,  plus  tax  costs  attributable  to 
sales  of  that  type  or  grade  of  gasoline. 
Beginning  December  15, 1979,  DOE  shall 
adjust  semi-annually  the  fixed  cents  per 
gallon  amount  to  reflect  the  GNP 
deflator. 

***** 

(4)  With  respect  to  retail  sales  of 
gasoline  by  reseller-retailers  which  sell 
gasoline  to  independent  retailers  at 
“dealer  tank  wagon  prices,  a  reseller- 
retailer  may  not  charge  a  price  in  retail 
sales  of  gasoline  at  a  retail  outlet  which 
exceeds  the  most  recent  dealer  tank 
wagon  price  the  reseller-retailer  charged 
to  the  nearest  independent  retailer  to 
that  retail  outlet,  plus  16.1  cents  per 
gallon,  plus  tax  costs.  Beginning 
December  15, 1979,  DOE  shall  adjust 
semi-annually  the  fixed  cents  per  gallon 
amount  to  reflect  the  GNP  deflator. 

(FR  Doc.  79-38441  Filed  1^12-79:  9:37  am) 

BILUNG  CODE  6450-01-M 


Advance  Orders  are  now  Being  Accepted  for  Delivery  in  About  6  Weeks 


CODE  OF  FEDERAL  REGULATIONS 


(Revised  as  of  October  1,  1979) 


Quantity  Volume 

Price 

Amount 

Title  43— Public  Lands:  Interior 
(Parts  1  to  999) 

$5.50 

$ 

Title  46— Shipping 
(Parts  1  to  29) 

$4.25 

$ 

_  Title  46— Shipping 

(Parts  41  to  69) 

$6.50 

$ 

_  Title  46— Shipping 

(Parts  156-165) 

$5.50 

$ 

.  Title  46— Shipping 
(Parts  166  to  199) 

$5.25 

$ 

_ -  Title  49— Transportation 

(Part  1300  to  End) 

$6.00 

Total  Order 

$ 

$ 

\A  Cumulative  checklist  ofCFR  issuances  for  1979  appears  in  the  back  of  the 
first  issue  of  the  Federal  Register  each  month  in  the  Reader  Aids  section.  In 
addition,  a  checklist  of  current  CFR  volumes,  comprising  a  complete  CFR 
set,  appears  each  month  in  the  LSA  (List  of  CFR  Sections  Affected).] 
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